UHITED STATES DISTRICT COURT - F Tsniuck
EASTERN DISTRICT OF KENTUCKY I}astamggzgtggé . ¥
CENTRAL, DIVISION AT LEXINGTON:

MAY 1 - 2009

CIVIL ACTION MO. 1898-431 - WOB AT COVINGTON
LESLIE 3 WHITHER
SLERK U & DISTRICT SOURT
KEITH RENE GUY, SR., ET AL, PLATHYTIFEFS

Vs, MEMORMNDUM CRINTON AND ORDER

LEXINGTON FAYETTE URDAN
COUNTY GOVERMMENT, ET AlL. DEFEHNDANTS

This mavter is before the gourt on defendant’s motions For
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urmary Sudgment (Doo. 323, #341), plainti

in

£z’ motion to medify
(Docz. #357), defendants’ motion for leave to file surreply (Doc.
%3?&), and defendants’ motion for leave to file a post-hearing
pemorandum (Boc. #378). The court heard oral arguments on the
motiens for summary judgment and motion to modifv on January ¢,
2008, after which it took theose motions undsr submission.

Having reviewsed further submissions by the partiss, and

after close study, the court now issues the following memcrandum
opinion and order.

Factual and Procedursl Background

This casze arlises out of z211

it
iD

ged sexual abuse and other
unlawful conduct perpsetrated by Ronald Berry who, in 1H986%,
founded a summer program for disadvantaged youth in Lezingtorn,

e AE

Kentucky. The program was called *Micro-City Governmeni” and was

'The underlving alleged facts and complex procecdural
background of this matter are also reported at Doe v. lLexingion-
Faystte Urban County Gov’'i., 407 F.3d 7535 iGgth Cir, 2005}.




A, Filing of Leawgults
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O October 23, 1%98, four wvictims f£iled the instant propo
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claszs action, {Dec. $1) The complaint named only the LFUCE
defendant. Plaintiffs alleged that high-ranking LFUCG cfficizals,

including zeveral mavyors, knew of Berry’s abuse Dub actively and

kriowingly conceslied and facilitated it for political ourposss.
The namad plaintiffs ultimately ssttled in 20006, prior to any

ruling on class certification. Two additicgnal victims then move
the court to provide notice of the dismissal To the putative
class pursuant o Rule 23{(s). The ccourt denied that moticn and

the case was dismissad.
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On Mav 3, 2000, a second class action complaint was f£i

r
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naming the LFUCE, a2s well as ten individual city officials, as

defendants. Doe v. LFUCE, No., G0-166-KsF (E.D. Ey.) ("Deoe I":.
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was settled and dismiszsed on June 28, 2002, again with
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o notice being glven {indsed, none wasg requested) Lo putativs
class members.
On September 25, 2002, & third claszs action complaint was

filed naming the LFUCG and fourteen individusal city officials as
derfendants, Doe #1-33 wv. LFUCG, Ho. 62 439-JMH (2.D. Ey.! [("Doe

Ir~y .  On Bugust 22, 2002, the district court dismissad the cass




On January 13, 2403, a fourth class action complaint was

filed repeating the allegations c¢f Doe II. Dee §1i-44 v. LFOCE,
Be., 03-12-JME (B.,D. RKv.) (“Dge ITI”) That <ase was zlsa
dismissed as tim rre

Concurrant with thair fillng of Doe IIZ, the 58 nane

plaintiffs therein aiso moved separstely, pursuant tce Ruls
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The plaintiffs argued
& fallure Lo give notice to the putative
class of the proposed dismissal of those cases viclated class
members’ due process rights, makxing the judgments in the two

cases vold. The district court redectsd this motion.

B. Appeals to the Sixth Circuit

Pelated appeals were taken to the Unlted States Court of
Eppeals for the Sizth Circuic.

On May 5, 2005, the Sixth Circuit issued an opinion holding
that the districti court abused its discretion in not providing

noatice to putative class members 1ln Guy and Doe 7. See Doe v,

Sowit., 407 F.34 755, 763-64 {6th
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Cir. 200%}. The Sixth Circult declined ts vacate the judoment in

t did not wish to disturbh the
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ne I, however, reasoning that
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sgrtiement therein. Id, at 764. Insgtead, the Eixth
vacated only the district court’s Judoment in Guy, stating that

such an approach “resaches The egquitablie result of allowing the

m
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Does to go forward with thelr case while preserving the
settlement reached by the Doe I partiss.” Id,

The Sixth Circuit further stated: “Because Guy will be
recpened, howewsr, the various statutes of limitation will bs
considered zg tolled from and zfter the £ilting of Guy.” Id.

{citing Crown, Cork & Seel Co. v. Parker, 462 U.3. 345, 353-%4

<. Litigation Following Remand

On remand, plaintiffs -- whe by then were repressnted by two
separate sets of attorneys -- wers given leave Lo ILile amendsd
complaints.® Those amended complaints were filed in December

In their amended class action complaint, the Doe plaintiffs
named not only the LFUCG as a defendant, but chey also nmamed
fourteen individual city officials. {(Doc. #184) The EReces, in
turn, named the LEUCG and ten of the fourtesn individual
officlials named by the Does. {Doc. #1385

The individual defendants moved to dismiss all gliailms

P

againsgt them as time-karred. In z memorandum oplaicn and crder,

dated June 27, 2007, this court granted the individual

In pertinent para,

defendants’ motion tg dismiss (Doc., #255)

‘ror clarity, ons set of plaintiffe was designated the “Doe”

mlaintiffs, za2nd the other as the “Hoe* plainkififs,.
i !




{1} Plaintiffs’ ceusszsz ¢f actlon agalast the individual
defendanks accrued at tne time plaintiffs wers azbuse
by Berry, and the statute of limitations began to ru
gt that time, unless plaintiffs were under legal
disability {id. at ©-71;

{23 iling of Guy did not tell fhe running of ths

te of limitations as to the individual defendants
named therein {id. at 5-g1:

(31 The filing of Doe I on May 3, 20040, tolled the statuts
cf limitaetions on c¢laims zgainst the individual
defendants named thersin in their individual capacity
with respect to any plaintiffs whose claims were not
already Time-~barred as of that date {id. at 8 n. 3);

{4 The claims against the indiwviduzl defendants in
plaintiffs’ amended complaints did not relate back

] ed C

iv. P, 15{c) {id. at 14;; and

{93y The claims against the individual defendants were Tims-
barred, except parhaps for any who may have been under
legal disability (id. at 1E].

As to any plaintiffs who might allege that thelir claims were

timely due to having been under a legal disability, the court
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may seek modifications to this
order on the bkasis of circumstances pertalning to them

individually.” (Id. at 15}

m

On September 17, 2007, the court issued an order clarifyving

that 1ts opinicn dated June 27, 2007 did not zpply to the
piltimate starute of limitationg issus as to the LFUCE, a= opposed

to the individual defendant=., (Doc. #3200} The court noted that
the “parties acgres that further discovery on the Cimeliness of
plzintifis’ claims =geinst the LFUCS should occur.” Id. at 2.

The court set a deadline of May 14, 2008 for such disceovery, and

in




stated that discovesry as to plazintiffs’ zlleged laga
disabilities would be held in abeyance pending further crder of
the court. Id. 2t 3.

On March 13, 2008, the court issued 2 memorandum cpinicn znd

5

order granting defendant’s motion for partial judoment on ths
pileadings, dismissing all claims save those under 42 U.8.C. 8%
1383, 1%85 and 1585 (Dec. #2123°

Thereafter, defzsndants filsed two separate m ons for
summary judgment, and plaintiffs filed & motion to modiiy

court’s June 27, 2007 order as to indiwiduals alleged to have

been under legal disabllities. These motions were zipe in
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December 2008 &and January 200%, reaspectively,

cral argument on January 9, 20085, after which it ordered the
parties to supplement the record with materials from ths Sizr-
Clrcult appeal. (Doc. #370) Those materials have besen filed.

Analysis

A, Statuts of Limitztions

3 oplnion and crder of June 27, 2007 {(Uoc. #2253
discusses in detalil the apoplicable law governing the accrual of
causes of action, Importantly, under “federal law, the
limitetions pericd beglins o run when 2 plaintiff knew or shouzld

have known of the ini: that forms the basis of the claim.

e
A

The court dismissed the state law tort cla
LPUCE on grounds of sovereign immunity. At tha'
the individual deferndants had been dismissed.

6




!
iT;
i
O
[
[
TS
{1
Liw]
3
a3
L
™)
I3
N
i

33 {8cth Ciz., 2007) {citation omitted).

I

After allowing furth:

ﬂ:
14

digcovery and briefing on the issue ¢f the

running of the statute of limitations as to the LFUCSE, the court
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concludes That plaintiffs’ cilzims against the LFUCG accrued, liks

thelr c¢laims against the individual defendants, &t the Lime hLhev

were abused by Berry,
Pleintiffs undeoubredly knew they wesre injured at fhe tims
that these acts, the latest of which iz zlleged to fe coourrad

in 19%%, wers committed. As the court previocusly noted,

oplnion, plaintiffs nsed rot have known all
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‘In plaintiffs’ joint memorandum in oppositiocn to

defendant’s moticon for summary Jjudgmsnt on the statute of
limitations, plaintiffs argue that an action does nol accrus
under Kentucky law until plalntl_f discovers not only that hs has
been injured, but azlso that the injury may have been causad by
defendant’s conduct., {(Doc, #3344 at 29} This argument is
misplacead, of cours because Y|

1 §

[
tihe date on which the ctatute of
1

federsgl law.” EZi ta _ nre. Dep’t of Children’s
Serv., 910 F.3d €31, €35 (&th Cir. 2007] {citation omitied).
Moreover, & claim likewise generally accrues under Kentucky law
Nhﬂn the 1njury occurs, and Kentucky courts have negld that the
‘ulacov&rv rule does hOE apply to delay the accrual of Qexuah
. See, e.g., Reman Catholic Diocese oF Cov
S.W.2d 284, 288-%0 (Kv. App. 189%28).
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limiteticons begins 63 action is a guestion of
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Plaintiffis argue

apply to their claims
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The Sizth Circuit’/s 200F decision is not to the contrzoy.

A11T the Sixth Clrcuit held was that the district court =rred in

¢t

not giving potice to patative class members in Guy and Dos I when
those zactions were dismiseed after settlement, and thait such

error rendered the judgments “void” for purposes of Fed. R. Civ.

F. 80ib:{4). Sege Loe v. Lexington-ravette Urban Couniy Zovii.,

407 F.3d 5%, Teld-~ed {(&th Cir. 20025 The Sixth Circuit
expressly declined to reach the statutse of limitations issues in

-
i

the cases. Id. ndeed, the plaintifis=s Jdid not ask the court Lo

render any relief as to the statute of limitations.®

Y

laintiffs correctly noted during oral argument before tThis
court that, but for ths panel’s concern about unraveling the Doe

I settlement, ths Sixth Circult stated that it would have been

inclined to vacate the judgment in that action, Jjust as it did in

Guy, for fallure of notice. Id. at 764, What would have

happened had it done so? The Doe I plainutififs would fhen have

“The tr DSCr“pt of the Sizxth Circouit coral zrgument, which

has peen filed with this wvirt, ig telling:

Tudge Cole: Youf re not asking thet this court maks any
determination specifically as to when ths
statuts of limitations accruad, just thait wsa
would reverse the District Court, send this
back to the District Court for determination
there of when the plaintiffs knew that the
defendant was involwed and purporiedly
covering up and condening this activity?

By Mr. Morris: That’'s correct, Your Honor. C e

(Transcript at 22} (Doc. %377}




csltion that thev were in before the district

been in thse =ame

e

court entered -udgment in tha® case on June 28, 2002. They would
not, howsver, hawe been in any better position.

Vat this is what olaintiffs advocate: that thev be deemed to

ity

have filed, in 19%8, c<¢laims zgainst individouasls who ware naver

named zs defendants in the Guy complaint and whe wears not so
named until the filing of Loe I two years latar.

While plaintififs base these arguments on alleged ambiguitiss
in the Sixth Circuit’s opiricon, this court believes that, in
light of the whols record, no such amblguity exists. The Sisth
Circuit left it for the district court on remand to address the
statute of limitaticns issues, and it gave no Jndication that it
intended to effect the changes in existing law that plaintiffs
urge this court to adept by reading in between thie lines of tnat
cpinion.’

Therefore, the <ourt concludes that plaintifis’ claims
against the LFUCG accrued at the time that they were abused and

that, but for the four individuzls discussed below, those claims

are Time-barred.?

“In light of i ruling on the agcrual issue, this court
need not address Lhe issues concerning pervasive publicity and
Judicial estoppel.

BPhe court also does nol fTind

L EEo

crsuaslive pia norfiz
om asserting ths

argumant that the LFUCE is o T

limitations defenss due te its viclation of the Kentucky statute
which requires peV“OEJ to report actual or suspected child zbuse.
See KRS 620.030. Unlike the Diocess in Secter, upon which




B. Motion to Modify

Pla iffs move To modify fthe court’s June 27, 24007 copinior
and crder to permit four individual John Dee plaintiffs who

Gl

o]
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sither (1) obtain

was filed; (27 were minors &t the time thet Guy was f:led; or (3]

were minors both at ths time Guy and Doe I were filed, o progesd

with claims against both thes LFUCG and the ten indiwviduel
defendants named in Doe T, Plaintiffs al=g ask the coust to

; 2007% ozxder &g to the timeliness of 212

by

ra
-]

reconsider its Juns

I

cther plaintiffs’ claims agalnst indiwvidual defendants named in
their Emended Complaints in thls matter
Plaintiffs® latter reguest 1s denied. For the rsascnsg

orders

(J"

; The Filing <Ff

in

stated above and in the court’s wreviou

ot

Guy tolled the statute of limitaticns only as to the defendant

named Ttherein ~ the LFILE - and not as to defendants whe wers not

named in the original complaint. It was not until the filing of

Pge I that any individual defendants wers sued, and thus only

MmO

plaintiffs rely, the LFUCG did not actively conceal actual
knowledge of the abuse of identified children, which was the
basis for the eshoppel in that case. uecter, Be6 5.W.2d at 250
Bithough the court concludes that evidence of the Informaticn
conveyed to city officials is sufficient to raise a triasble iss
as to “custom or pollicy,¥ see infra, 1t does not belisve the
evidence shows that the informaticon conveved to the LEUCE wzs 8
specific as to ralse & duty to report under the statute at issu
frhe ten individual defendants named in Do= I were Pam
Miller, H. Foster Pettit, James Amaio, Scotty Baesler, Egobert
Jefferson, Michasl Wilson, John McFadden, Lawzsnce Walskh, Baroar

Curry, and Arnold Gaither

.
i



that acticon may tell the limitations period for claims against

them, The June 24, 2002 crpder by Judge Foreszter allowing Jehn

Doe #12 to lnterwvene in Dece T makess no finding as to the

The issues raised as Lo the four John Dees arxe mora complex.

The pertinent dates as to the timelliness of their claims are: -

MHame Date of BRirth Date Statute of
Ldmitations BExpired

Jonhn Doe #24 6723781 6/2470
John Deoe L0/33/783 10/14702
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675781 8/
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1. John Do #45

John Doe #4935 reached the age of malority on November 12,
4 ¥
1957, His claim against the LEUCGE is thus timely because Guy was

filed on Cctober 15, 1492, less than one vear later. Ses KR3

413,070 (1y.,

mTh;s order 1s attached as Exhiblt D to defendants’
cppesition te plaintiffs’ motion to modify (Do, #3631

"The court recognizes thal defendants have not yet had an
CPL ort snity to conduct discovery as teo the msrits of thess
plaintiffs’ claimed legal disabkilitiss, and as discussed pelow,
ig WlLl afford them an opporfunity to do ao.
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May 3, 20600, any claim by John Doe #45 against the individual
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Jehrn Toe #24 reachaed the age of majcoritv on June 23
after the filing of CGoy. His claim against the LFUCE is thus
timely. His statute of limitaticons as to defendants not named in

Guy then expired one yezr after his eighteenth birthday, on June
that date, and thus John Doe #247s claims against The ten
individual defendan sued therein ars also timely.

The court rejects defendantsg’ argument that the dismissal of

running snew. That dismissal was entered without notice to the

=

putative wlass which, as the Sizxth Cilrcult concluded, was an
abuse of discretion rendsring the Jjudgment vold a3 to class

members who did not receive notice,

3. Jobhn Doe #33
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the LFUCE and the ten individual def

mIn addition, Jonn Doe #33's statutes of limitations d4did not
expire until October 14, Z260Z2. Dos II was filed befors that




4, John Doe #38

John Doe #39 reached the age of majsrity on June 5, 15G0C

after the filing ©f CGuy. His claims sgeinst the LFUCE zrs thus
pimaly His statuts ¢f limitaticns as to defendants not named in
Guy expired on Junge &, 2000, before the filing of Doe T, and his
clzims against the ten individuals sued therein are also timely.

C OFfficizal Custom or Policy

Cefendant’s seceond motion for summary judgment argues than
the LFUCE is entitled to summary judogment on wlaintiffsr § 1343
clzims because the evidence does not ralse s triakle issue azs to
whether the LEFUCG had a “oustom or policy™ of inaction in the
face of notice of Berry/s unlawful actiwities. Ths court has
reviewed the record on this issue and.disagrees.

Trere is evidence in the record from which a reascnable jury
could infer that Lexingion mayors, council memoers, and polics
afficials ware informed generally of Rerrvis unlawful activities
and took no action to investlgate those actiwvitises or Indicated 2

$3]

lack of intent fo¢ do so besed on political considerxations.

L

date, on September 25, 2002. Thers were an additicnal four
individuzsl defendants named in Doe II who were nct named in Doe T
and who the Doe plaintiffs named in their amended compia nt {Doc.

1

=

#184Y herein: George Brown, Donna Alexander Cantrell Counts,
Sandra HNichols, and Mary Ann Delaney. Although plaintiffs do not
make this assertion in thelr motion to modify, it would BLPE&r to
the court that this plaintiff, subkject to discovery, would sls0

have timely claims against these four additionzl defendents.
Because plalntiffs have not addr=ased this issue, the court will
require them to file a statement as to thelr position on Thi
guestion.
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(Parsons Depo. 2 Contrary to cefendants’ assertions, this

evidence does nct show that such kncowledge was merely of “rumors”

or “scuttlebutt.”
in sum, viewlng the racord ia iits totzlity, “he court

s have “advance{d] sufficient evidencs ta
create a genuing issuve of material fazct 33 to the existence af

such gustom oy policy”™ £
v. Claiborpne County, Tenn., 103% P34 445, 305 (agh Cir. 1996},

Whether defendants’® <conduct cgonstituted Ydeliberzte indiffar=rnce”

is then

"1'

& guesticon for a jJuary “and not for ths court at the

summary Jjudgment stage.”  Id.*
Donclusicon

These rulings allow only those four individuals idsntified

abnove to survive the current moticns fo

[a]

summary Jjudgment and to

proceed, at this juncture, against the defendant (3] against whom

[

they have timely clalms under the above analvsis. With only

Sl

these Tour Doe plaintiffs having timely claims, it fhus appsar

[#4}

that the claims of 211 Roe plaintiffs are time-barrsed and thaz

BThe court also finds, at this stage, that triable issues
exlst on plaintiffs’ claims under 42 U.3.C. §§5 1985, 1985, wWnlle
defendants argue that plaintiffs have shown no racial mobivat!
on defendants’ part, the fzct tThat there is videvce that
inaction ¢n the part of LrUCE officials was wotivated by a2 dezire
Lo capture t he vote of the black community brings race
spfficiently into play to create 2 jury questicn on thess claims.
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court recognizes that, becsuse all individuasl defendants
were previously dismissed, deferdants have notb vet had either a
reason ar opportunity to brief the issues of qualified and
perhaps other types {s.g., legislative) of immunit: The court
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will thus sliow briefing on those defenses following a period of
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IT IB ORDERED tThat:

(1} Defendant’s mciion for summary judgment as to oo

1.«J
‘ 1
[
e
o
H

custom {(Doc. ¥323) be, and is hereby, DENIED;

{2] Defendant’s motion for summary Judgment zs to the
statute of limitaticns (Doc. £341) be, and is heraby, GEANTED IN
PART AND DENIED IN PART, consistent with this opinion:

(3) Plaintiffs’ morticn to madify (Doo. #3573 be, and is

hereby, GRANTEDR IN PART AND DENIED IN PART, consistent with this

cpinion. ALl four plaintiifs discussed herein may procesd with
thelr claims agsinst the LFUCE In addition, the clains of John

wers named in Doe I, as identified in this cpinion, are herebpy

REINSTATED:;

“Bacause the court’s pricr dismissal of the state lzw tors
clalms was only as to the LFICG, those claims would alsoc now oe




{4) Defendants’ moticn for leave to file surreply (Doc.
#371) be, and is hersby, GRANTED, and their mobtion for leave o

file a post-hgaring memorandum {(Dac. #3767 be, and is hereby,

(5 The Doe plaintiffs shall file a notice an or bafors May

Lk

12, 2008, stating thelr position as te whether John Dee #33 4s
zlso pursueing claims against George Brown, Donna Alexandaz

Cantrell Counts, Sandrs Nighols, and HMary Ann Delansay;

{61 Defendants shall have untll June 30, 2008 to conduct

(7}  Defandarnts shall file any motion for summary judgment
on the grounds of any twype of immunity ne later than dugust 4,
2009;

s set for & final pretrilal conference <n

{8} This matter

Friday, December 11, 2009 at 10:00 a.m. A& copy ¢f the court’

standard final preirial crder shall enter concurrently harewl!

15 set for & jury trizl Lo commencs on
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January 12, 2010 at 10:00 a.m.
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Signed By:
William O, Berfelsman }”}E}g

United States District Judge




